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UTAII WESTWATER CANYON WILDERNESS ACREAGE
DELETION UNETHICAL AND NOT JUSTIFIED

INTRODUCTION

The following report was written with (he intent (o provide you with an awarencss of the removal
of over 1800 acres of extremely critical fand from the Westwater Canyon Wildemess Study Area,
UT-060-118, as being presented by the Utah Wilderness Bills HR 1745 und S 884, and how this
removal was accomplished. The key points concerning the remaoval of this acreage from the bills

are as follows:

- Deletion is Based on Undue Influence and Conflict of Interest by an Blected Public Official
~ Deletion is Contrary to BLM. Wilderness Recommendation

- Approximately 1800 Acres are Removed Arbitrarily

- Unpatented Mining Claims are not a Properly Right

~Tlegal Activities are Used as Justjfication for the elction

- Inclusion of the Deleted Portion is Critical to this Potential Wilderness Area’s lntegrity

The primary result being sought is the reinstating of these 1800 plus acres in any wilderness bill
for Utali passed by cougress. The secondary asking is that the cxample of how the 1800 plus
acres was removed from Westwater Canyon in the Utah Bills be studied to question the validity of
the process used to arrive at the remaining acreage in these bills as they pertain (0 the best intcrosts

of the American people in general and your constituencies in particular.
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My knowlcdge in this matter derives from being the Westwater River Ranger (Receeation
Technician) for the Burcau of Land Management from 1988 to 1993. ‘The arca which I regularly
patrolled was the Westwater Canyon WSA, 1 have been involved in the public process since tho
public county meetings were held in Moab, Utah, this year. Additionally, T have spoken with

various people in positions with access to information as lo how this 1800 plus acres was deleted,
KEY POINT: Deletion is Based on Undue Influcnce and Contlict of Interest by a Public Official

The BLM has spent an enormous amount of titme, energy, and resources evaluating 3IM land in (he
state of Utah for wildcress consideration. "(he Westwater Canyor WSA, an atea with which [ am
intimately familiar, has been. scriously misrepresented in the Utah WilMcss Bills HR 1745 and

S 884. As a direct result of ptessure fromn Mr. Raymond Pene, who is a4 Grand County Council
member and an owner of the mining claims located within the deleted area, a 4 - 3 vote by the
Grand County Council resulted in over 1800 acres heing eliminated fronm the extreme nosth end of
the Westwatcr Canyon WSA. This Ray Pene Deletion starts at the northern-most boundary of the
WSA and extends south for approximately one and a half miles to cover both sides of the Colorado
River (See included map, attachment 1 ). 'I'he Ray Pene Deletion encompasses 960 acres of placer
mining claims, the Pussycat claims, arid some additional acreage of load claims, the Kelli Jo claims,
which ovorlay and in sotue cages extend beyond the Pussycat claims. Council member Ray Pene,
hig brother Ron Pene and severul other people arc claimants of record of these claims in a

partaership known as Pene Mining,

The Ray Pene deletion of the northemn 1800 plus acres came about as a result of the following
sorics of events. Pablic meetings were held in Moab to give public input to the Grand County
Council’s recommendation to the Utah Goveraor’s delegation for wilderess in Grand County.
Soon after these meetings had been held the Govemor's delegation aftempted (o meet with the
entire seven member Grand County Council in private to fix wilderness boundaries in Grand
County for the Utah bills. Due to the private nature of this decision making meeting in a
supposedly public process, the Grand County Attorncy advised against the Council teeting with
the delegation. In response to this, ﬂu, seven member council roct with the delegation
representatives, on or about March 13, 1995, in two scparate groups of threc members, One of’
these groups of three council metobers was comprised of Ray Pene, Bart Leavite and Bill Moscr.



SENT BY:PESCO INC. 710-12-95 ;7 9:03 ; Plaza Reprographics— BUL 959 J940:% 4724 .,

It was at this private meeting that a deal was made to delcte from the Westwater Canyon WSA the
1800 plus acres surrounding and including Ray Penc’s aud Ron Pene’s Pussycat and Kelli Jo
mining claims. Purt of this deal included Grand County’s agreement to leave the Negro Bill
Canyon and Mill Creek WSA’s in their recommendation for the Utah delegation spousored bills
HR 1745 and S 884 in retura for the Ray P’enc Deletion of 1800 plus acres from the Westwater
Canyon WSA. 1t was only after scveral hours of heated debate that the issue was brought fo a vole
in a fater meeting of the (ull council and passed.

The Ray Pene Deletion from the Westwater Canyon WSA was passed on a4 - 3 votc. Ray Penc
voted in favor of the deletion and played an intensely active role in gelting the land surrounding
his and his brother’s mining claims removed from the Utah Wilderness Bills HR 1745 and S 884,
His actious represent a serious conflict of infcrest. Grand County council member Ray Pene used -
his power and influcnce as a council member to have this very importunt part of the Westwater
Canyon WSA, the first 1.5 miles of the Colorado river corridor, removed from the Utah bills for
one reason: the 1800 plus acres surround and include his mining claims. Claims covering an arca
that was mineral surveyed by the U. S. Bureau of Mines in 1986 and found to have small placer
deposits of gold with an estimated tota! value of $10,000.

KEY POINT: Deletion is Contrary to BL.M Recommendations

This deletion by council member and claim holder, Ray Pene, completely disregarded the BLM's
Wilderness Inventory results. The BLM inventory, in deciding on areas for wildemess
consideration, required the adherence to strict criteria and standards as sel forth by the Wilderness
Act of 1964, FLPMA, the BLM Wildemess Inventory Policy, the BLM Wildemess Study Policy,
the BLM. Wilderncss Management Policy and NEPA_ As indicated by the present public
controversy conceming the BLM’s recommendation of the bure minimum of BLM managed
public lands for wilderness covsideration when compared with (he Utah Wilderness Coalition
supported bill H.R. 1500 for 5.7 million acres of wilderness, the 1800 plus acres which were
removed from the present Utah bills as a direct result of Ray Pene’s influence were in every way
worthy of inclusion in this bill. These acres were in the final BLM wildemness recommendation.

KLY POINT: 1800 Acres are Removed Arbitrarily
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This acreage surrounding and including the Penc mining claims was removed from the Westwater
Canyon WSA UT-060-118 final BLM proposed acreage of 26,000 acres in an arbitrary manner.
There was no on the ground study accompligshed, Tt's only purpase being to retnove the mining
claims belonging to Ray and Ron Pene from the wilderness bill, “T'his was done in spite of the
BLM’s Wilderness Inventory and recommendation.

-

KEY POINT: Unpatented Mining Claims are not a Property Right

T'o further undetstand the Ray Pene Deletion of 1800 plus acres conluining wining claims which
he apd his brother own, the reader should be aware of how these claims were acquired and how
the claimants have conducted their operations on the claims (sec attachment 2. Wostwater
Withdrawal and Mining Claim History). The Pussycat group of 6 placer claims, of which county
council member Ray Pene und his brother Ron Pene are claimants of record, consist of 960 acres.
These claims were Jocated in 1984 during a window creuted when BLM failed by negligence and
oversight to filc the necessary paperwork to continue to segregate the proposed Wild and Scenic
corridor area in Westwater Canyon from the mining laws. This oversight was never intended to
be permanent, as BLM continued to file for mining scgregation of the area beginning again April
26, 1985, and most recently gaining approval for a 50 year withdrawal oo November 23, 1993,
The Kelli Jo group of 22 claims was located in 1991 during a period when an active Wild and
Scenic River segregation was in place. Some of these claims fall within the boundary of this
segregation and have highly questionable lepitimacy according, to the Utah. State BLM office.

KLY POINT: TNlegal Activitics are Used as Justification for Deletion

Since beginning my position as the seasonal Westwater river tanger in April of 1988, I did not at
first notice any significant surfuce disturbing work being accomplished by the claimants. I did
note however that among other things listed on the annual work affidavits posted on the cléims.
the claimants listed road improvement work and building maintonance. Other than occasional
fresh vehicle fracks across grass covered 2-track ruts, I did not notice any road work until August
18, 1992, There has never been any noticeable building maintenance performed by the ¢laimants
between April 1988 and November 1993, my tenure as a seasonal ranger at Westwater. Pictures
of these buildings are provided (see photo, attachment 3). These pictures show two old,
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collapsing, co-located structurcs and onc old dug out cabin that is listed and protected under the

National Historic Preservation Act.

During the surmner of 1991, Tnoliced a definile upgrade of the type of wark being conducted on
some of the claims. The work appeared to have utilized a mechanizcd front end loader to scrape
and dig over individual surface arcas. As a result of the report 1 made, Mr. Penc was called into
the BLM office and advised by the BLM Area Manager, Brad Pabmer, that any type of work other
than “pick and shovel™ on his claims within the Wilderness Study Area might require his filing a
Plan of Operation and having it approved by BLM before commencing work.

Despite this meeting, the following, summer on August 18, 1992, I discovered new and extensive
grading of the old, xutted tracks along with other areas of major disturbance to juclude the
uprooting of some juniper trees. All of this had occurred on the Pene Mining claims, within the
Westwater Canyon WSA (see attachment 4, Road and Surface Activity in the Westwater WSA
with attached pictures). As a result of this toport and a follow-up inspection of the area by BLM
officials, a trespass was issued to Ron Pene along with a reclamation order. This trespass was
appealed to the IBLA by Mr. Pene. To this date no ruling has been forthcoming from MBLA, Itis
imporian( to note that dospite many previous notifications to both Ron and Ray Pene by BLM of
the necessity to file a Plan of Operation and have it approved before commencing work, (bey bave
consistently refused to do so. Prior to the extensive road work with a steel-tracked bufldozer by
Ron Pene discovered on August 18, 1992 for which he was trespassed, Ron Pene was again
advised during u telephone conversation with BLM of the necessity of prior approval before doing
this type work within a WSA (sce attachment 3, Record of WSA IMP Monitoring, Westwater
Canyon, dated 8-21-92). No Plan of Operation or notice was given by Ron Pene (o the BLM
prior to accoraplishing this work.

A discovery by three BLM officials during an April 13, 1994, inspection of that area of the
Westwater Canyon WSA in which the Pene Pussycat and Kelli Jo mining claims arc located,
resulted in again finding work completed by the rining claimants which would require a Plan of
Operation. It was recommended by (he BLM official making the report that BLM “again issuc a
{respass nolice or get a citation and get a restraining order to correct this reoccurting action™ (see
attuchment 6, Wildemess Study Area Monitoring Report Westwater Canyon WSA UT-060-118).
No action was taken by BI.M regarding this mcomméndation. '
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Again in 1995 there is ongoing activity on the Pene mining claims simitar to that taken in the past.
Specifically, there is a lurge dicscl operated water pump that has been transported to the claim arca
within tho WSA. Witnesses have observed this pump in opcration pumping water from the
Colorado River in placer mining type activitics. No Plan of Operation has been filed with the
BLM and no action has been taken by BLM to assure compliance with this requirement by the
claimants. ‘[his same activily was being, conducted during the Sumamer of 1994, subscquent to the
April 13, 1994, report recommending thal the Pene activity be trespassed and a restraining order
issued,

1t is noteworthy to include the July 14, 1994, leller from BLM Grand Resource Area Manager,
Brud Palmer to Ron Pene (sce attachment 7, Brad Palmer letter). ‘This letter again reiterates that
the Pene Mining claimants had full advisement as (o the requirement for the filing of a Plan of
Operation with BLM for certain mining activities on their Pussycal and Kelli Jo claims, To date,
August 2, 1995, no Plan of Operations has been submitted to BLM by the claimants and no action
has been taken by the Grand Resource Arca office or the Moab District office to assuve that the
Westwater Canyon WSA, UT-060-118, is being profected from unnecegsaty or undue degradation
as required by 43 CFR 3802; 1-1; 3809.0-2(a) and 3809.0-2(d), as it pertains to the Wild and
Scenic Rivers Act (16 USC 1280). In addition Sce 603 of the Federal Land Policy and
Management Act of 1976 (P.L. 94-579) requires by Congressional mandate that during the period
of wilderness review the Sceretary shall continue 10 manage such lands according Lo his aathority
in a manner so as not to impait the suitability ol such arcas for prescrvation as wilderness.
According to the BLM Wildemess Management Policy, a I'lan of Operations shall include
measures to bo taken to prevent unnccessary or undue degradation of the arca resulting from the
proposed operation. Even though BLM GRA. Manager, Brad Palmcr stales in a letter to the
Regional Solicitor, Intermountain Region that the physical damage to the Westwater Canyon
WSA resulting from the October 5, 1992, trespass action of Ron Petie may have itapaired its
wildemcss characteristics, BLM continues (o allow the claimant(s 1o work in the area without filing
{he required Plan of Qperation (see attachment 8, letter to Regional Solicitor from Brad Palmer,
Arca Manager dated Febraary 16, 1993),
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KEY POINT: Jnclusion of the Deleted Portion is Critical to this Potential Wilderness Area’s
Integrily

In closing ! would like to stress the importance the deleted 1800 plus acres, including 1.5 miles of

the Colorado River corridor, have to the Weslwater Canyon proposed wilderness. As already

mentioncd, (he area most certainly meets all the required standards for wilderness as inventoried P
under strict BLM guidelines. Although the Ray 1'ene Deletion may seem small in size when

compared to the total acreage of any bill on wilderness that meets the test of the vote of Congress,

its size when compared (o the importance it holds for the Westwater Ca-nyo.n Wildemess Study

Arca as a wildetness is paramount. 1t is like taking a magnificent human sculpturc und removing

the two cyes and nose, then saying what does so small & portion mean to the whole figure.

On one side of the canyon, the “Ray Penc Deletion™ removed an aren where a sheer Wingate
sandstone cliff rises over 500 feet straight up from the river. The red color of this wall as it
gsweeps down river is punctuated by the first glimpse a visitor has of the smooth, polished black
1.5 billion year 0ld Precambrian schist rock. On the oppusite side of the tiver within a shor( hike
across a flat expanso, accessible to people of all levels of physical ability, are several short
canyons hiding themselves in another red sandstone cliff wall. Unlike the sheer wall across the
river, this wall has been carved and shaped into dimensions only one's imagination can describe.
Enter into these short Canyc;ns and depending on the time of day, or year, onc will find respite
from the harsh sun among ledges and boulders of all sizos and shapes, colotful displays of shade
loving flowers or the subtle changing light of a suntise or sunset. While in one of these short
canyons there is the possibility the flute like call ‘of a canyon wren might abbroviate the ringing in
your ears as the brain attempts to mask the sound of stillness. In this arca and above your head it
is quite possible to catch a plimpse of 1 peregeine falcon falling out of the sky, wings folded to
diminish the effocts of acrodynarmic forces on ils wings from flight in excess of 180 mph; its
target a barely discernible white throated swift, no slouch i;: its flight mancuvers either. While
gazing upward it is equally possible to capture, against a sky so bluc you feel as if you arc a sea
“creature hiding in a coral outsrop in some cavernous abyss, the sight of'a bald or golden cagle

soaring on the thermals,

It i here at the beginning of Westwater Canyon that the first rapids of the canyon appcar, a mere -

primer for the excitement to cume. It is also here in the first milc and a half of river comridor that -
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onie begins to feel the isolation and majesty of Westwater Canyon, just as Frank C. Kendrick must
have as the first person to run a boat through Westwater on March 26, 1889, What many pcople
don’t realize though is that beneath these beginning rapids, and in the eddies which define them, is
one of the primary breeding areas ol a native fish specics, the humpback chub. This much studicd
ﬁsh i3 a rosident which has been with us for over 10,000 years, still clinging to the pools of its

ancestors.

As a ranger at Westwaler, I’ve talked with thousands of‘ people who had come to the canyon for
solitude and excitement. Most of them come to enter this magnificent, unique canyon by river.
They como from all over this country and from many parts of the world. They come in droves
from Salt Lake City and Denver and all the smaller towns in between. Some of them, like the
fish, look as though they are hero because their ancestors were here. Others aro fresh out of the
new West, here because they’ve heard of the canyon’s beuty and challenge. In my cight years as
a seasonal ranger, I have watched children who were merely passengers “riding” with their parents

mature into commpetent, able-bodicd boatmen, no matter their gender and in spite of their age,

'ﬁxe first mile aud a half of Westwater is as important to this canyon, to ifs native residents and to

the people who have come and who will come, as the cherry blossoms are to Washington, D. C.

It signifies the start of 1 new beginning, no matter how many times you've walked the town, no

malter how many times you’vo been, through the canyon. The beginning is one of five places in

the canyon almost anyone can access to experience the “off-river” lifc which survives in so ‘ -
delicate a balance, 1t’s the first place a group can camp in (he canyon on a late launch after a long,

hot drive from the city, Itis the place where the Westwater wilderncss experience begins.

Sincerely,

Skip Edwards

480 4300 Lane

Crawford, Colorado 81415
970/921-3034
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AHachment 2

WESTWATER WITHDRAWAL AND MINING CLAIM HISTORY

January 3, 1975

1984
April 26, 1985
April 1, 1988

December 28, 1988

1991

November 23, 1993

hmendment to Wild & Scenic Rivers Act
segregates Westwater Canyon from the mining
laws until September 30, 1982

Pussycat group (6) of claims located

Area again segregated from mining laws until
April 25, 1988

-

Area withdrew from surface entry and mining
laws until March 31, 1990

Area agaln withdrew from surface entry and
the mining laws for five years

Kelli Jo gr f’zp (22) of claims located, ¢uen %ou?h
orte. was worhdrawn Prom surface enfry.

BLM receives approval for 50 year withdrawal
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o Atochment @

Moab District
Grand Resource Area
885 So. Sand Flats Road
Moab, Utah 84532

To: Alex VanHemert, Recreation Planner
From: Skip Edwards, Recreation Technician
Subject: * Road and Surface Activity in the Westwater WSA (Miners’ Cabin Vicinity)

On August 18, 1992, volunteer Doreen Dethmers and | were hiking in the Wastwater
Wilderness Study Area for the purpose of WSA IMP monitoring. The location of our intended
monitoring was the fim top on the wast side of the Colorado River, immediately across from
the minars cabin historic site, to a point downstream about 2 miles. While hiking this area, we
were also afforded an aerial view of the entire east side of the river from the river’s edge to
the vertical sandstone cliff about ¥% mile farther aast (the wast rim is about 500 feet above the
east side). This area is also in the Wastwater WSA; specifically the E'%: of Section 22, W¥% of
Section 23, and NE% of Section 27, NWY of Section 26, T 20S., R 25E., Agate and
Westwater 7.5 quadrangles. Within the confines of the area which we were overloaking is the
Ran Pena Pussycat 1 through 6 claims. :

Very visible to us from the high vantage point on the waest side of the river was what appeared
to be new and extensive grading of an old 4-wheel drive road, creation of some new roads and
some freshly dug pits near the Colorado River. Seemingly; a large steel treaded machine had
been used to accomplish the work, as the tracks were easily visible through binoculars. |
verbally reported this information to Alex VanHemert on 8/19/92, during a trip to Moab from
the Wastwater ranger station, and was instructed by him to locate on a map the road work
and arsas of disturbance. On 8/20/92, Doreen and | again hiked the westside rim to draw and
map depictions of what | had reported.

To verify our original sightings, Doreen and | spent the entire day of 8/25/92, hiking all the
roads and disturbances we had observed from the west rim. The following Is a report on what
wae found and my impression of the area compared to what was there prior to the new
activity.

in order to help make clearer this report of new surface disturbance activity within the
Westwatar WSA, | have included the following four attachments:

1. A 2x enlargement of sections 16, 22 and 27 of the Agate, Utah 1985, edition of
the USGS 7.5 minute series map and sections 14, 23 and 26 of the same edmon
of the Westwater quadrangle.

2. A 4x hand made enlargement of two areas of major disturbances at the south end
of the described area.

(1)
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3. A summary and location of six AFFIDAVITS of.LABOR and {MPROVEMENTS for
Pene Mining/A&R Mining, Pussycat 1-6 claims.

4. A discussion of photo locations and what is pictured to be included with this
attachment will be the photographs taken during our hike of the area (photo’s will
be lettered to correspond with matching letter locations on the map.

During our hike and inspection of the area, we found that 90% (estimated) of all pre-existing 2
rut roads had been tracked and scraped with some type of large heavy equipment to give them
the appearance of savere mechanized scars on the surface soils and vegetation. Prior to this
inspection, there was the existance (noted on the map) of a 4-wheel drive road. This road was
overgrown with vegetation; but, it was definitely visible to someone needing to access their
mining claim to accomplish the annual required work. Since the recent disturbance, almost all
of the vegetation has been scraped from the road and the center hump of the old road has
been levelled. This gives the appearance of a flat, wide road where before it just looked like an
old seldom used trail. Itis interesting to note that the "grading” of this road started precisely
at the WSA boundary post at the north end of the WSA. The location of this post, which was
installed last fall by BLM volunteers, is not accurately surveyed. Its placement is only
approximate with respect to the actual boundary. This is important due to another road which
was graded from a point just outside the location of this post for a distance of approximately
600 feet to the base of the sandstone cliff. At the end of this spur a pit trench was dug by
machine. It must be noted that due to the unsurveyed location of the WSA post, this road and
trench could be within the WSA. | am not sure if this road was constructed over an old road,
but no such road exists on the map. '

Thers has been extensive upgrading of the accass from claim marker #4 (an the map), post #5
to the end of the spur road which is depicted at the south end of the map. A considerable
amount of surface disturbances most probably accur in the proposed Wild and Scenic corridor.
This area is shown aon the hand drawn enlargement marked #1l. | walked this area in late April
('92) and no such work has been performed at that time.

Also located on enlargement #1I is shown claim marker #6. This area has been heavily
impacted by road upgrading and surface pit. The area of most disturbance is from photo point
G to photo paint I. This area is also most probably in the proposed construction from the #6
tocation up to the old existing 4-wheel drive road shown on the- 1985 USGS map. The road
leading from the old 4-wheel drive road to photo point G was in existence during my previous
inspections but has been upgraded as a result of this new activity. | was also inspecting this
area last April and several times in 1991 and did not find any disturbances of this magnitude.

The southeastern most area depicted on the map in red, and shawn in the #! enlargement, is
the area which has the greatest amount of new road work and disturbance. All of the solid red
lines to the left of the old 4-wheel drive road are in my opinion new roads. | first hiked this
area in 1988 and noticed ths old road. I've been up in that area several times since then and
have never noticed any other roads. The recent work in this area has definitely left very
noticeable scars, and in one segment {photo point P to O} juniper trees were uprooted and
limbs broken off of other trees. At the end of this road (photo point O) there is a naw digging
which is machine made. It is on the side of a hill and marked with a 4x4 post with the
following painted on it—~"DISC. B. RAY".

(2)
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As a final statement, | would like 1o mention that in past years, and particularly the fall of

1991, the statements on the yearly AFFIBAVIT of LABOR and IMPROVEMENT did not seem to
correlate to what | was witnessing in the field. Specifically, the road work which has been
mentioned each year since 1988 and the building improvements noted on the 1991 AFFIDAVIT
just were not there. To e they appeared to be complete fabrications. | even discussed this
with Alex. In so far as the WSA is concerned, there have been absolutely no building
improvements and the only road work | was aware of were tire tracks from driving in ta the

- various sites.
IJW»-G m W?,
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MOAB DISTRICT UT=060 Aldachment S

~»

RECORD 3 NSA I14P HONITORTNG

-

wsa nane: _UJESTIOATER C’/;om/m) - oT~oeo ~ 1LY
Date(s): % —21~9A% L _ .

Name of Person Making Visit: _B__M&MGTZT} . GCrrsR
General Location(s) Checked in WSA: _RAi= DERICHES JA) PH

g . . . P ,‘) - . .

Observations:
Humber of Recreation Visitors Observed: o

-~
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WILDERNESS STUDY AREA MONITORING REPORT
WESTWATER CANYON WSA UT-060-118

on April 13, 1994 Alex vanHemert, Marilyn Peterson, and Bruce
Louthan went to the Miners Cabin area to loock at fencing
alternatives and to check on mining assessment work. Also
accompanying the trip was Dave Lehmann of the Grand Junction
Resource Area. We had gotten a report from the adjacent Mountain
Island Ranch that the travel routes had been bladed ahout the last
part of March.

Upon getting to the WSA we noted that the WILDERNESS STUDY AREA
poundary sign had been removed and was not in evidence any where
around. There were new plexiglas covered mining claim markers with
1993 notices (see slide # 1). The travel routes did appear to have
had some work done on smoothing them out but they didn’t appear to
have been bladed. In some locations grasses from the previous
summer were present. Along numerous places new dJgrasses were
growing, these grasses, about an inch in height, were likely the
regult of rains over the last several weeks. When we reached the
south end of the travel routes we found a metal drag (see slides #
14 and 15). The drag is designed to be pulled behind a vehicle and
smooth out the route. Where the route is not level the drag will
skip over.parts of the route, which explains the grasses from the
previous summer. The drag looked to have been parked at the same
location twice, likely after doing the 1993 and 1994 assessment
work. The already present assessment pit had some minor hand
shovel work in them.

The mining claimant is aware of when a plan of operation s
required due to our trespass of him in 1892. Both the 1993 and
1994 assessment work would require a plan of operations undex 43
CFR 3802.1-1 (d) as he used a motorized vehicle in a closed OHV
area within a WSA. I recommend that we again issue a trespass
notice or citation and get a restraining order to correct this
reoccurring action.

SLIDE # l1: New assessment markers with 1993 notices
SLIDE # 2: New spur route in 1992, grasses appeared to be a couple
weeks old

SLIDE # 3: Main access route

SLIDE # 4: Main access route shows signs of recent dragging
SLIDE # §: Same as ¥4

SLIDE # 6: Spur route going towards river

SLIDE # 7: Spur route going to DISC.B.RAY pit

SLIDE # 8: DISC.B.RAY pit with recent shovel work S
SLIDE # 9: DISC.B.RAY pit

SLIDE # 10: Cut bank on route to DISC.B.RAY pit, 1992 work
SLIDE # 11: Route with recent dragging

SLIDE # 12: Pit with recent shovel work

SLIDE # 13: Cross country travel adjacent to an exploration pit
SLIDE # 14: The drag used for route maintenance

SLIDE # 15: Reverse shot of the drag

-
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Addachment 7

‘Moab District
Grand Resource Area
885 South Sand Flats Road
Moab, Utah 84532
8500
JT-068)

CERTIFIED MAIL-Retum Recsipt Requested JUI. {
Cartification No. Z 007 272 230 N 4 1904
Mr. Ronaid Pene

P. Q. Bax 4017

Grand Junction, Caglorado 81502

Dear Ron,

We appreciate you taking the time to meet with us on July 11, 1994, in Moab conceming
activity on your Pussycat placer claims (UMC lead file 277243), and the Kelli Jo lods claims
(UMC lead file 343404} within the Westwater Canyon Wilderness Study Area (WSA). The
reguiations axt 43 CFR 3802 addrass mining-related activity within WSAs. Wae faei the primary
issues relative to your activity on tha subject claims are found under subpart 3802.1-1,
conct\arning' when a Plan of Operation is required. Specifically:

{a) Any mining operations which involve construction of means of access.
including bridges, landing areas for aircraft, or improving or maintaining such
access facilities in a way that aiters the alignment, width, gradient size, or
charaetar of such facilities:

(d) Any oparations using motorized vehicles over othar than open use areas and
trails as defined in subpart 8342 of this title, off-road vehicles, uniess the use
of a motarized vehicie ¢an be covered by a temporary use permit issued under
subpart 8372 of this title;

in the past, we may nave failed to adequately communicata the fact that this area is "closed”
to motorizad vehicles. without specific authorization as a result of dacisions reached in the
1985 Grand Resource Management Plan (RMP). Such authorization would also give us the
opportunity to determine if the level of activity propased is non-impairing under our existing
Wilderness interim Management Policy (IMP). Your past activity on the subject claims, in our
opinion, required a Plan under subpart 3802.1-1(a), and most cartainly met the requirements
under subpart 3802.1-1(d)., Since our July 11th maeting, we. have been advisad by the
Solicitor (BLM’s legal counsel), that the provisions as outlined under 43 CFR 3802.1-1
reguiring a Plan of Ooerations are the appropriate means 1o address the IMP requirements and
provide you the necessary authorization 1o utilize motorized vehicles in conducting your work
on tha subject claims. '

(n
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You appealed aur earlier October 10, 1992, trespass notice and decision requiring a Plan of
Operation, which focusaed primarily on rehabilitation of the priar disturbance. The case is
currently bafore the Interior Board of Land Appeals (I1BLA). We now feet there is an exceilent
oppartunity to work together to address and facilitate your future sampling and expioration
activity on the subjecrt claims, while ensuring we as an agency meet aur mandate to protect
the wilderness suitability of the area. !

As you pointed out, you are prepared to take whatever legal action is necessary ta protect
your rights. Wa too have legal remedies as provided in the regulations {(43 CFR 3802.4-1(a)]
that would enjoin you from continuing operations on the claims. But we are sure you'll agree,
the prudent course of action wauld be to first pursue the administrative provisions available
to resolve the problems at hand.

Therefare, we would ask that you prepare and submit to this office a Flan of Operations at
least 45 days prior to any further activity invalving the use of a motorized vehicle or other
activities prescribed under 43 CFR 3802.1-1. Wa did agree that you would be able to remove
the trailer and testing equipment currently onsite prior to submission of the Plan.

Again, lst me thank you for taking time to visit with us and resstablish good communication.
Should you have any additionat questions, please contact Alex VanHemert or Sal Venticingue
at your eariiest convenience.

Js/ BRAD D. PALLEE

Area Manager

cc:  Regional Salicitor
Office of Regional Solicitor
Federal Building, Suite 6201 -
125 So. State
Sale Lake City, Utah 84133

UT 060, DM, Moab District
UT 920. Deputy State Director, Utah

BDPalmer:bdp:07-14-94 WF 5.1 C:\Brad\Pene

(2)
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Atfachment &

Moab District
Grand Resource Area
885 South Sand Flats Road
Moab, Utah 84532

3802
(UT-068)
Memorandum
To: Regional Solicitor, Intermountain Region
Through: State Director, (U-920) FEB 16 1993
Fram: Area Manager, Grand Resource Ares
Subject: Transmittal of Case File

Re: Appeal of Trespass Notice
Westwater Wildernass Study Area
Mining Claims UMC 277243 - UMC 277248
Ron Pene, Claimant and Appellant

Enclosed please find the original case file for the above referenced appeal. We apologize
for the delay in transmitting the file, the delay resulting in part from confusion as to
whether or not the appeal was actually submitted to and docketed by the Interior Board of
Land Appeals (IBLA).

In brief, this appeal was filed by mining claimant Ron Pene in relation to a notice of
trespass sent to Mr. Pene by the Grand Resource Area on October 5, 1992. The notice of
trespass resulted from unauthorized work conducted by Mr. Pene on portions of the above
referenced mining claims located within the Westwater Canyon Wilderness Study Area
(WSA). Basad on a tield investigation of this work, it is our opinion that the nature of the
work conducted by Mr. Pene on these claims would have clearly required a Plan of
Operations in accordance with provisions of 43 CFR 3802 regulations, primarily since a
tracked vehicle was used and new roads constructed within the WSA.

Mr. Pene had originally filed a Notice to conduct assessment work with the Utah State
Office (USO) by letter dated June 26, 1991. The USQ notified Mr. Pene by letter dated
August 1, 1991 to submit the Notice directly to the GRA. Mr. Pene then submitted a copy
of the assessment Notice to GRA, with GRA receiving this correspondence on August 6,
1991. By lotter dated August 13, 1991, the GRA returned Mr. Pene’s notice with a
requast for further information on his proposal prior to processing of the Notice.

(N
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The August 13, 1991 correspondence to Mr. Pene also included a copy of the 43 CFR
3802 regulations for his use in submitting relevant and proper information regarding his
proposal to conduct work on those portions of his mining claims located within the
Westwater Canyon WSA. To the best of our knowledge the work identified in the 1 991
assessment Notice was never conducted.

No further correspondence or activity occurred regarding this situation until August 18,
1992 when GRA’s Westwater Canyon River Rangers discoverad significant surface
disturbing activity had taken place on the mining claims without BLM's knowlaedge. The
nature of this activity is well documented in the staff report prepared by the Westwater
Rangers and enclosed in the cass file.

By letter dated October 5, 1992 Mr. Pene was served a notice of trespass, instructed as
to what would be required to rehabilitate the damage as a result of this trespass, and
given the right of appeal to IBLA in accordance with provisions of 43 CFR 4.400.

By certified letter dated October 19, 1992, Mr. Pene acknowledged receipt of the October
5, 1992 trespass notice, acknowledged conducting said work, and informed GRA that an
appeal would be taken. This letter and notice of appeal was also sent to the Regional
Solicitor's office.

By correspondence dated January 26, 1993, Mr. Pene’s legal counsel requested a Motion
for Judgement on the Pleadings before the U.S. Office of Hearings and Appeals regarding
the appeal.

This background brings us to the current situation, with two issues that need to be
addressed at this time. The first issue involves notice of appeal to IBLA. There is reason
to beliave that Mr. Pene and his legal counsel may have never formally notified IBLA of the
above appeal, and may have simply notified the GRA and the Regional Solicitor of thair
intent to appeal. Consequently, the appeal may be moot as formal notification of appeal 1o
{BLA may not have been made.

The second issue involves a recommendation for expedited review in the event IBLA
determines notice of appeal was timely and correctly filed. Our rationale for requesting an
expedited review is that the amount of physical damage resulting from the trespass action
may have impaired the wilderness characteristics of the Westwater Canyon WSA. The
Bureau’s wilderness designations have been completed and forwarded to the President for
his consideration prior to final action by Congrass. The GRA trespass notice identified the
need and requirements for reclamation to repair damage from the work conducted by Mr.
Pene. Such rehabilitation, if conducted in a timely manner, may allow preservation of the
area’s wilderness characteristics prior to the President and Congress initiating final action
on this particular WSA.

(2)
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In closing, if your analysis determines the appeal to be valid, we would request further
involvement in assisting your office in preparing a response to the appellant’s Statement of
Reasons. If you have any questions regarding the situation please contact myself or Lynn
Jackson in the Grand Resource Area. Thank you for your attention to this matter, and we
look forward to guidance and/or resolution from your office.

Enclosure: Case file as noted

cc: U-065, Minerals T I IR
U-062, Resources Y LA b L“(’f\;a?_;.[';;ju_“..b\
Alex VanHemert s o o [ T i

LJACKSON/j 2/9/93
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